100

WORLD FAMILY POLICY FORUM 2000
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I APPRECIATE THE OPPORTUNITY to address the topics of how
the law impacts our understanding of marriage in society
and how it can be used to strengthen and protect the mar-
riage institution. It is my hope that we each might recognize
that strong marriages provide the seedbed for a good and vir-
tuous society.

At the American Bar Association Annual Meeting in 1993,
a legal task force entitled the “American Bar Association
Presidential Working Group on the Unmet Legal Needs of
Children and Their Families” issued its official report on this
nation’s “children at risk.”* The report began with an inter-
esting parable that went as follows:

Two men were fishing by a stream when an infant floated
past. The first fisherman jumped in, rescued the child and
handed him up to safety in the second fisherman’s arms.
No sooner had they settled the child down on the grass
than a second infant floated along. Again, the fisherman
jumped in and rescued the baby. A third baby floated
along, a fourth, and so on. The fisherman saved each in
turn. Finally, a whole group of babies came floating down-
stream. The first fisherman grabbed as many as he could
and looked up to see his friend walking away. “Hey,” he
shouted, “what’s wrong with you? Aren’t you going to
help me save these babies?” To which the second fisher-
man replied, “You save these babies, I am going upstream
to see who's throwing all those babies in the river.”?

The report went on to provide a set of recommendations
for a legal action agenda to address the needs of children and
families at risk. Several factors identified as critical in putting
children at risk focused on marriage (or rather its absence) as
a context for rearing children, including the growth of single-
parent families, higher rates of out-of-wedlock or teen child-
birth, and an increased divorce rate.? Children in all of these
circumstances are put at greater risk of being raised in pover-
ty. The report concluded with an ambitious set of legislative
recommendations for its agenda, including income redistrib-
ution measures, availability of child care, adequate housing,
equitable school financing, gun control legislation, universal
health care, environmental safety, enforcement of child sup-
port, and so on.* Perhaps the most astonishing thing about
the report was the fact that it accurately identified the weak-
ened context of marriage as a factor in placing children at
risk, even suggesting that society ought to focus its preventa-
tive efforts “upstream,” and yet no single proposal or rec-
ommendation in the report targeted strengthening marriage
itself through legal means as a proper item of attention. The

role of legal instruments in fashioning a society that upholds
marriage thus seems to be a matter of some question.

Marriage is, in fact, ground zero in the debate that cur-
rently exists on the meaning and future of family life in con-
temporary society. Perhaps no arena of the debate engen-
ders more passion, insight and controversy than the realm
of legislative policy and judicial interpretation—the law.
Among the critical issues affected by this process are per-
spectives on the nature and meaning of marriage. I would
like to discuss how the law shapes our views on marriages,
examine examples of change in the law that may weaken or
strengthen marriage, and suggest several guidelines to con-
sider prior to initiating legal changes that will impact views
on the nature and meaning of marriage.

How the Law Carries Normative Value in
Shaping Social Dialogue

In modern society, political forces increasingly recognize
that the law has tremendous influence in shaping social dia-
logue on critical issues. Those seeking an undertaking of social
concerns such as abortion, parental rights, or family obligations
look to powerful philosophical and legal arguments focusing
on human rights, autonomy, and social justice. Those shaping
social policy at the national and international level understand
that the law can possess great “normative” power—in other
words, the power to suggest what is legally recognized, and
therefore acceptable, as a rule or standard of thought and
behavior relating to a specific issue, like who can get married or
what a father or mother’s responsibilities ought to be. The law
may be used to establish a recognized standard or norm in soci-
ety to gain favor and acceptance of preciously controversial
practices. It is important to understand this pattern.

The law can project a strong normative message that
shapes social dialogue through several means: 1) by encour-
aging virtue over vice (its persuasive function), and 2) by its
status as a visible symbol of particular social values (its sym-
bolic function).

Is It a Proper Function of Law to Encourage Public Virtue?

Understanding the normative effect of the law upon soci-
ety can appropriately begin by considering the function of
law itself. Aristotle’s view of the function of law has been
summarized as follows:

The end of the state is not mere life; it is, rather, a good
quality of life. . . . [Therefore any state] which is truly so
called, and is not merely one in name, must devote itself to
the end of encouraging goodness. . . . The law should be a rule
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of life such as will make the members of a polis [state]
good and just.

In Aristotle’s view, the first function of the law should be
to “stimulate men to virtue and urge them forward by the
by the motive of the noble; in other words, the first function
of the law is persuasive.”” If the law is to foster “a good
quality of life” for citizens within a state, then its persuasive
function will be oriented toward encouraging the virtues of
goodness and justice among citizens. However, in today’s
society many become offended by the idea that public offi-
cials and citizens ought to pay any attention to the role of law
in shaping public morality. They suggest that questions of
how to live a virtuous life should be left to the individual.

I'would like to borrow a definition of “law” articulated by
U.S. Attorney General (later Chief Justice) Harlan E. Stone,
who states that law is “defined as the sum total of all those
rules of conduct for which there is a state sanction.”8 The law
prescribes rules of conduct for society and also administers
sanctions against clearly defined forms of misconduct. Thus
it inevitably functions to encourage virtue and discourage
vice, as it has been defined in the law.

While the threat of official sanctions of misconduct can-
not, of itself, satisfy human needs, James Madison recognized
that “[i]Jf men were angels, no government would be neces-
sary.”? The purpose of government is to protect the citizen
from the deficits inherent in human nature. It is impossible to
provide this protection through the law and avoid undue
restraints on human freedom without a “high degree of civic
virtue.”! The pursuit of civic virtue by citizens helps to
establish the stability and social order necessary for individ-
ual liberty to flourish.

American jurisprudence has a long tradition of recogniz-
ing the state’s power to encourage “public health, public
morals, [and] the public safety.”"! The imposition of sanctions
according to the law is inseparably intertwined with moral
considerations. Among these considerations is respect for
what Tocqueville called:

[The] universal and permanent needs of mankind on
which moral laws are based; if they are broken all men
everywhere at all times have connected notions of guilt
and shame with the breach. To do wrong meant to disre-
gard them, to do right to obey them.!?

Tocqueville believed that family stability and loyalty were
among these “permanent needs of mankind” that make
social responsibility possible.’® At the heart of family stabili-
ty and loyalty lies the institution of marriage itself. By impos-
ing sanction for misconduct, the law recognized the impor-
tance of inculcating respect for those “universal and perma-
nent needs of mankind” that must be fostered for individuals
to experience a good quality life. If it is true that family sta-
bility and loyalty are among these needs (and we agree that
they are), then the state’s interest in reflecting a commitment

to these needs and upholding marriage in the law is a com-
pelling one.

The Law Carries Important Symbolic Meaning in
Reflecting Social Values

The symbolic value of the law is, perhaps, even more sig-
nificant in communicating meaning to members of society.
One of the most denigrated figures in modern society, for
example, is the irresponsible father or “deadbeat dad.” He is
despised because he avoids legal obligations to provide eco-
nomic and emotional support to his children.’* The law
requires payment of child support. However, it also acts as a
powerful symbolic tool in conveying the importance of meet-
ing legal and moral obligations to one’s children. The “dead-
beat dad” symbolizes the fugitive from justice who has not
lived up to the social ideal of responsible fatherhood embod-
ied in the law itself.’> Harvard law professor Mary Ann
Glendon has argued that the law is an important carrier of
social meaning, and that it communicates powerful social
messages about our public commitments and moral respon-
sibilities.'® We, therefore, ought to consider carefully what the
law is symbolically communicating about who we are, what
we value, and how we ought to conduct ourselves in our
relationships and within society.

The meaning communicated about marital commitment
and parental obligations in our modern society has under-
gone a dramatic transition. Mary Ann Glendon writes:

The American story of marriage, as told in the law and in
much popular literature, goes like this: marriage is a rela-
tionship that exists primarily for the fulfillment of the indi-
vidual spouses. If it ceases to perform this function, no one
is to blame and either one may terminate it at will. After
divorce, each spouse is expected to be self-sufficient.!”

The perception that in the last half century law has begun
to symbolically undermine family life, as in suggesting that
marriage is a relationship “either one may terminate at will,”
has now resulted in a continuing social controversy about the
normative message of the law as related to family life. A vari-
ety of groups now labor intensively to achieve legislative vic-
tories or judicial decisions concerning marriage and its func-
tions so that they might point to a symbolic precedent for
their particular social value, now reflected in the law. This
symbolic power is why the law has become the great battle-
ground that reflects the cultural transition in values and its
implications for family life that has been occurring for the
last century. This great debate now rages from the steps of
local courthouses to the halls of the United Nations.

How the Law Shapes Social Perspectives on Marriage

The manner in which the law shapes and is shaped by
social trends related to marriage is reflected in how law
relates to social norms and conditions our understanding of
marriage, how legal trends refashion family law, and how
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legislation is used to send a social message.

The Law and Social Expectations About Marriage

While the beliefs held by individuals within society are
closely tied to their expression of particular values, the
behavior of individuals seems to more closely associated
with the social expectations related to behavior that are held
up as important in society.’® Since the law is primarily con-
cerned with behavior, or conduct, and it reflects “cues to
appropriate and inappropriate behavior,”" it is not unlikely
that changes in the law may be taken as a sign of shifting
social norms. Marriage is a legal relationship,* and so the
laws pertaining to it inevitably have an important bearing on
how marriage is understood by the members of the affected
society. For instance, in “traditional Hindu formulations [in
India], marriage was sacred and therefore indissoluble.”?!
Although the Hindu marriage Act of 1955 granted the possi-
bility of divorce to all of the Indian population, the legal
grounds for divorce remained quite limited. A primary rea-
son for this was that there was also a very strong prohibition
against remarriage for widows in Hindu culture, and divorce
tended to be seen “primarily as a possible escape from a dif-
ficult situation, rather than the chance to establish a new life
because a given marriage had failed.”?? The laws established
regarding divorce in India reflected the understanding of
marriage in the Hindu culture, and they continued to rein-
force that social view of the sanctity of marriage. This exam-
ple reinforces the larger point, that social views on such mat-
ters related to marriage are shaped within the normative
influence of the law.

Trends in Family law Affecting Marriage

The status of law related to marriage and family life in
many countries, and particularly in the United States, has
undergone a decided shift in the recent past, which has result-
ed in two countervailing legal trends.?> The first trend has been
exemplified by a withdrawal of many of the norm-setting laws
surrounding marriage and family life. Harvard scholar Mary
Ann Glendon has referred to this as the “dejuridification of
marriage,” or the “withdrawal of much official regulation of
marriage.”? In her views this trend has sent a strong social mes-
sage that the state has a declining interest in the status of mar-
riage and its continued success as an institution. At the same
time that this trend in family law has occurred, the rise of auton-
omy theory in the law has made it much more likely for state
intervention to proceed regarding family issues under pressure
to protect individual rights. The composite message of these
trends seems to be that marriage and the family sphere ought to
be zones of privacy and that “personal choices about marriage,
divorce, and decisions to bear children, are victimless lifestyle
acts among consenting adults,”? but that the state increasingly
has the right to intervene in family life where questions of indi-
vidual rights are concerned.

Legislation and Social Messages Concerning Marriage

Since it can be reasonably argued that law has an important
bearing on how marriage is understood in society, the question
of what social message is being sent by a particular legislative
statute or judicial decision becomes important. The changing
nature of family life across the world has contributed to the
development of legal approaches that attempt to maintain
“legal neutrality” on such issues as the value of particular fam-
ily forms or the arguably private behavior of individuals in
family life.?e But the rising tide of family dysfunction and neg-
ative child outcomes makes it difficult to avoid asking whether
we are really sending the right message in attempting to avoid
a message biased toward marriage and family obligation.”
One scholar has observed:

If we adopt policies primarily to assist dysfunctional fam-
ilies, what is the impact of those policies on functional
families? If we oppose parental notification (prior to abor-
tion), for example, what message do we send to millions
of teenagers from functional families? The answer is obvi-
ous: we tell them that their sexual and reproductive
behavior is none of their parents’ business. Is this the right
message? Is this the “story” of family life that we wish to
see written in our laws and institutions? . . . Social policy
should seek to meet the needs of these alternative family
constellations. Yet if we go very far down this path, we
unavoidably send a message to our children that all living
arrangements are equally valid and equally desirable. We
say to them that social norms are by definition invalid.
Family values are a matter of personal taste. Moral deci-
sions are questions of private preference. Again, do we
really believe this message? Do we believe that such a
message will help families to fulfill the expectations that
society has placed upon them??

This scholar’s concern abut the social message being com-
municated through the law highlights the potential for
undermining marriage if the meaning of the message is not
carefully considered. The manner in which legal precedents
can shape social views related to marriage suggests the need
for care in crafting laws that impact marriage and family life.

Examples of Change in the Law that Have Affected
Social Perspectives on Marriage

Because of the normative influence of the law in shaping
views of marriage in society, changes that occur in laws
affecting marriage have great potential for either reinforcing
or undermining marital relationships and processes.
Important legal precedents in modern society that are shap-
ing current social perspectives on marriage include laws
regarding preparation for marriage, the formation of mar-
riage, the rights and responsibilities within marriage, and the
dissolution of marriage. I would like to share brief examples
that highlight the normative influence of the law in each of
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these areas.

Examples of the Law Related to Preparation for Marriage

Historically, the law has recognized the importance of fos-
tering some type of preparation for the responsibilities of fam-
ily life. For example, statutes that establish a minimum age for
marriage suggest that individuals need to attain a certain level
of physical, cognitive, and emotional maturity before entering
into marriage. But the norms that once guided courtship, sex-
ual activity, and mate selection have shifted dramatically. In
the United States alone, unmarried teenage girls (ages fifteen
to nineteen) who engaged in premarital sexual activity has
risen to nearly 75 percent, and births outside of marriage have
gone from 5 percent in 1960 to nearly one of every three births
today. Such changes have meant increased economic costs in
providing welfare assistance and social costs for society, result-
ing in higher rates of negative child outcomes for children
born, particularly to teenage parents.”” Legal efforts to place
sexuality within the marital relationship and encourage prepa-
ration for marital responsibility provide examples designed to
enhance preparation for marriage.

Efforts to Reduce Teen Pregnancy

A recent example of legislation in the United States
Congress demonstrates how law may be enacted with the
intent to strengthen family commitment. The Congress rec-
ognized the importance of marriage in family life when
enacting the 1996 welfare reform legislation.The Congress
makes the following findings:

1) Marriage is the foundation of a successful society.

2) Marriage is an essential institution of a successful soci-
ety which promotes the interests of children.

3) Promotion of responsible fatherhood and mother-
hood is integral to successful child rearing and the well
being of children.*

Although these findings do not set out any specific policy,
they do reveal the objectives of Congress in passing the leg-
islation. One purpose of this legislative effort was to commu-
nicate the importance of stable family structures for the wel-
fare of children. A particularly important normative message
of the widely publicized debate surrounding this legislation
was the disapproval of teenage pregnancy and other out-of-
wedlock pregnancies.?! The U.S. Congress sent an unequivo-
cal message when it allocated $50 million for promoting
abstinence education. The definition for abstinence education
included the injunction that “a mutually faithful and monog-
amous relationship in the context of marriage is the expected
standard of human sexual activity.” This shows an effort to
send a clear message that youth ought to prepare for mar-
riage by reserving sexual activity for that context.

Support for Premarital Preparedness and Education

Concern about increasing rates of divorce has recently led
some nations to consider means for encouraging education
about marriage and relationship success prior to entering a
legal marriage relationship. Early in the twentieth century,
many Arab nations began to establish laws that required a
minimum age prior to marriage. By the early 1960s, Egypt,
Algeria, Syria, and Tunisia all had legal codes requiring a
young man to be eighteen years of age and a young woman
to be at least fifteen or sixteen years of age before marriage.
These laws suggest increased attention to the challenges in a
youthful marriage, but they also preserved parental approval
of a person’s specific choice of a mate, as is consistent with
the tradition of arranged marriages in many Middle Eastern
and North African countries.®> The laws establish a guiding
standard related to age for marriage within a particular cul-
tural context that includes strong parental involvement.

Premarital education has also been targeted as a poten-
tially helpful strategy for bettering rates of marital success,
because a large percentage of divorces occur in the early
years of marriage. It has been suggested that nearly 50 per-
cent of all divorces in the United States take place during the
first three to five years of marriage. In Australia, beginning in
1996, the Liberal/National government doubled grants for
funding premarital and marriage education efforts for a con-
tinuing three-year period.*® These efforts are positive exam-
ples of utilizing the law in ways that could help to reverse the
trends undermining marriage in society today.

Examples of the Law Related to Formation of Marriage

The legal recognition of marriage is one factor that distin-
guishes it as a relationship given special interest by the state.
When individuals enter into the marriage contract, they bind
themselves to a relationship that embodies commitment to one
another and to the community at large. Scholar Bruce Hafen
has noted, “Marrying makes a public commitment that one
accepts responsibility to the community and its values.”?
Although the law historically gave preferred status to mar-
riage in the law, this preferred status has faced increasing chal-
lenges in the last few decades. One change in the laws related
to formation of marriage that is currently being pursued
worldwide is recognition of so-called “same-sex marriage.”

The Struggle for “Same-Sex Marriage”

All around the world, there are protracted legal battles
occurring over whether the law should expand the tradition-
al definition of marriage to include partners of the same sex.
These battles have take place in such nations as France,
Denmark, and the United States. The question might reason-
ably be asked why so much energy and money is being
expended on the issue of whether two persons of the same
sex can form a legally recognized marital relationship. Again,
this may be due to the recognized power of the law in its nor-
mative effect on social perceptions of marriage. First, prece-
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dents in the law may not only allow but protect a particular
lifestyle choice if it receives a constitutional guarantee of pro-
tection as a specified right.*> Second, precedents in the law
may act as visible symbols of social “consensus” that are
often believed to reflect commonly held social values and
norms (though such “consensus” is less valid when the
precedent is based on a court decision rather than a legisla-
tive statute). The actual or intended effect of making such
changes in the law is often normative recognition and/or
approval of what the law now makes possible. Although it
may be argued that the public generally makes a distinction
between the tolerance of homosexual conduct and active
public endorsement of it, the normative effect of granting
marital status to same-sex relationships in the law may well
be to signal the clear acceptance of such a practice.®

Examples of the Law Related to Rights and
Responsibilities within Marriage

The rights and responsibilities borne by individuals who
join the marriage contract include commitments to what is
produced as a result of the marriage. For example, parents
who have children become morally and legally responsible
for the welfare of those children, whether or not the marital
relationship continues successfully. In this context, marriage
produces family responsibilities and commitments that go
beyond the scope of the marriage itself, an indicator that
marriage is indeed a relationship that involves responsibility
to the community. Although numerous examples might be
discussed, I would like to briefly address the normative mes-
sage of laws related to child abuse.

The Normative Value of Child Sexual Abuse Laws

A constitutional right held by parents to direct the upbring-
ing of their children has been long-established by the U.S.
Supreme Court.” This same parental right is recognized in
most countries throughout the world. The responsibility asso-
ciated with this parental right comes into being when children
are born to a mother and father. One of the recognized viola-
tions of this responsibility to care for and nurture children pro-
duced within a marriage is when a child is sexually abused.
Laws that prohibit child abuse suggest not only the bound-
aries of appropriate behavior for parties to a marriage who
have children together, but also make clear that a person can-
not violate a child (the product of a marriage) without also vio-
lating the marriage itself.

Laws that criminalize child sexual abuse, such as incest,
possess a strong normative value intended to foster respect
for responsibilities in family life and care for children. A
recent firestorm of controversy erupted when a research arti-
cle entitled “A Meta-analytic Examination of Assumed
Properties of Child Sexual Abuse Using College Samples”
was published in a leading journal of the American
Psychological Association in July 1998.% The article made

suggestions that child sexual abuse is not necessarily harm-
ful to children under certain circumstances. The legal impli-
cations of such a position struck fear into the hearts of child
protection advocates and parents, because as one scientist
noted, the study “has the potential of being used by
pedophile advocates to promote decriminalization of adult-
child sexual contact.”%

After receiving pressure from legislative academic and
public sources, the American Psychological Association
took the step of asking its general counsel to prepare
“friend-of-the-court” brief materials that could be adapted
for use in legal circles to challenge any efforts to use the
data from this or other studies to normalize sexual interac-
tions between children and adults.*

The point to be drawn from this affair is the focus on the
legal implications of this issue and the recognition that the
law might potentially be used as a powerful tool to convey
a normative message about previously condemned behav-
ior. Scholar Jean Elshtain writes persuasively of the danger
of giving way to attempts to eliminate legal restrictions on
such behavior:

[Some special critics] would liberate children from pater-
nalistic despotism and parents from ancient superstition.
Chafing at restrictions of sexual exploration, these antiau-
thoritarians celebrate total freedom of sexuality. Their mis-
take . . . [is] their insistence that such recognition requires
elimination of the rules in question. . . . They would open up
social life to more, rather than less, brutalization, including
targeting children as acceptable resources for adult sexual
manipulation. Yes, acceptance of the incest taboo implicates
one in a conventional normative standard. But that standard
sustains a social good—protecting children from abuse by
the more powerful. We punish abusive parents precisely
because we accept the idea that adult power must be limited.
Adult power, shorn of the internal moral limits of, for exam-
ple, the incest taboo, would become more generalized, less
accountable, and dangerously unlimited.*!

Preserving and strengthening laws that send a strong nor-
mative message about condemnation of child sexual abuse
may help individuals to develop the “internal moral limits”
that are critical for fulfilling the responsibilities of marriage
and family life.

Examples of the Law Related to the Dissolution of Marriage

The decline of marriage as a social institution is closely
linked with the dramatic rise in divorce that has occurred in
the last fifty years. The Council on Families in America has
noted gloomily, “For the average American, the probability
that a marriage taking place today will end in divorce or per-
manent separation is calculated to be a staggering 60 per-
cent.”# This pattern is being replicated in many countries
across the world. Many scholars suggest that legal trends
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such as no-fault divorce have contributed to weakening the
normative value of law in strengthening marriage.

No-Fault Divorce and the Future of Marriage

The dissolution of a marital relationship is a difficult experi-
ence, often resulting in emotional strain and economic disloca-
tion. It was because of such negative consequences that, in most
countries for much of history, the legal system tried to limit
divorce and assign fault for the dissolution of the relationship.*
The pattern in the United States began to change in the 1960s,
when the state of California led the way by changing its divorce
laws to a “no-fault” system of divorce, thereby disabling the
legal preference in favor of marriage.*# What has been the effect
of such a change on marriage? Family scholars debate the
effect and whether it has influenced rates of divorce at all, but a
recent analysis has suggested that “for most of the states that
implemented no-fault divorce during the divorce boom
(1965-74) . . . our results support the interpretation that no-fault
laws resulted in a substantial number of divorces that would not
have occurred otherwise.”# One researcher estimated the impact
of no-fault divorce legislation may have accelerated state divorce
rates upward by 20 to 25 percent.* It may well be that some of
this impact was due to a shift in the normative message accom-
panying changes in the law of divorce.

The key issue in questioning the impact of no-fault divorce
legislation may not be how it shapes our understanding of
divorce, but rather how it shapes our understanding of mar-
riage. When the British government moved to consider total
abandonment of the “fault” concept for divorce proceedings in
recent years, critics were quick to point out that “what was
once viewed as a binding commitment . . . has tended to
become a provisional agreement, to be terminated at the whim
of both or either of two parties.”# The potential contribution of
the law to this shifting view is critical and perhaps significant.
The concept of fault allowed for the designation of responsi-
bility for actions that impacted the dissolution of marriage, but
with its disappearance, any imposition of social or legal sanc-
tion for irresponsibility has declined. A British legal scholar
has thus noted:

The changes in matrimonial law, both in common law and
statute, that have occurred were specifically designed to
remove the notion of moral responsibility for action in
marriage. It is, then, the institutions of the state that have
been the trailblazers in the rise of permissiveness.*

No-fault divorce suggests that there is no social stigma or
other social consequence for ignoring or violating the obliga-
tions of marriage, because there is no penalty for conduct that
deliberately puts the marriage at risk of failure. The social
message of the law may well suggest that the law has no
interest in fostering the sense of obligation that sustains mar-
riage, or at least not through the means of legal enforcement
of accountability for marital conduct. It might be argued (and

has been) that it is not the intent of no-fault divorce as a legal
standard to compromise the social message that parties in the
marital relationship ought to conduct themselves responsi-
bly. However, the efficacy of standards in public policy and
law cannot be judged solely on the basis of legislative intent.
Rather, they must also be evaluated by the practical effects
that they have on the perspectives and behavior of citizens
who live under the law.

Recommendations Related to Legal Changes
Regarding Marriage

Based upon our argument that the law inevitably will have
a normative effect in shaping social perspectives related to
marriage—and thus the success or failure of marriage itself—
we conclude with some observations related to the role of the
law in this process. Marriage is critical to the welfare of chil-
dren and acts as the cornerstone of healthy civilization. We
suggest that prior to making changes in the law that might
affect marriage, it would be appropriate to consider the fol-
lowing questions: 1) What is the change in the law that will
affect marriage? 2) What is the normative message that is
being sent? And 3) what might be the actual effect of the legal
change on the perspectives and behavior of citizens regarding
marriage? Some possible questions and recommendations
that may assist this process are outlined below.

Questions and Recommendations

1) Does the proposed change in the law understand the
contribution of marriage to the well being of society by pro-
viding a foundation for social order and the responsible
expression of liberty?

Without social order within society it is impossible to main-
tain liberty under the law. If the law should encourage an
atmosphere wherein both private and public virtue can
flourish, then it must address itself to the question of what
fosters such an atmosphere. For thousands of years, and in
every known society, the answer has been that the institu-
tion of marriage is the most durable, necessary, and pro-
ductive institution for fostering such an atmosphere. Social
order within society is impossible without public virtue,
and the law itself is the guardian of public virtue. However,
marriage is the seedbed of public virtue. Marriage can and
should be a safe harbor that promotes moral development
in children and adults, and thereby establishes and sup-
ports social order, protects liberty, and produces produc-
tive, law-abiding citizens. The law ought to understand the
contribution of marriage to society and uphold its role in
that process.

The U.S. Supreme Court pronounced marriage as “the
most important relation in life . . . having more to do with
the morals and civilization of a people than any other
institution.”# It is certainly not the intent of many changes
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in the law to weaken marriage, but it is nevertheless
incumbent upon the state to assess whether a proposed
change in the law will enhance or undermine the founda-
tions of marriage. Maggie Gallagher has pointed out that
no social program or legal mandate can give back to chil-
dren, adults, and society as a whole the benefits and virtues
of marriage, once they have been squandered by weaken-
ing the institution of marriage.® The welfare of each citizen
ought to be at the heart of the state’s interest, and in encour-
aging marital commitment and responsibility, the state acts
in the interest of all citizens and their well being.

2) Does the proposed change in the law place the state in
a preventive role regarding family breakdown, or does it
merely position the state in a corrective role, to be assumed
when the family has already broken down?

Former President Jimmy Carter once state that “the fami-
ly was the first government” and suggested that “if we
want less government, we must have stronger families,
for government steps in by necessity when families have
failed.”>! The statement both highlights the need for
strong families in society and suggests that governmental
efforts to regulate family affairs tend to increase “by
necessity” as families break down or exhibit unhealthy
patterns. While the caring, respect, and dedication needed
in family relationships cannot be inculcated by law itself,
appropriate laws and policies can serve to restrain human
impulses and provide clear expectations, guiding individ-
uals toward positive family relationships of long-lasting
commitment.’? There is need for family policy to take a
preventive and not just a corrective role, i.e., stepping into
the picture once the family has broken down or society
has been forced to deal with the burdens and negative
consequences of unchecked social behavior.

3) What is the influence of prevailing social trends on the
development of the law related to marriage? Do these devel-
opments foster respect for and maintenance of marriage as a
fundamental institution, or do they contribute to a devalua-
tion of marriage and its possible decline?

The quest for greater individual choice to pursue lifestyles
conflicting with stabilizing social norms has ultimately
led many to believe that issues of how to live and with
whom to live are matters of individual choice, not to be
governed by restrictive norms. This has contributed to the
normative message that decisions pertaining to family life
are private and not within the purview of government.
The effort to make divorce more amiable has simply made
it easier and less shameful. The idea that it is none of the
state’s business whether a couple remains married or why
one partner wants a dissolution has delivered a normative
message that marriage exists only for the personal fulfill-
ment of each of the partners. Future policy initiatives

should be formed around the idea of defining the family
and carefully articulating serious expectations of married
couples, rather than focusing solely on the doctrine of
autonomy at the expense of other considerations.

4) What is the proposed intent of the law, versus the poten-

tial and/or practical effect of the law as it pertains to marriage?

No-fault divorce was instituted to make it easier for per-
sons to escape abusive marriages without having to relive
their painful experiences in public. However, the result
was a message that it is now acceptable to leave a nonabu-
sive but troubled marriage, rather than working to repair
it. Family planning programs have been instituted to dis-
courage teenage pregnancy. However, the effort to distrib-
ute birth control to teenagers has sent the message that
teen sex is the norm, rather than the exception. This has
served to weaken the cultural taboos and sense of shame
that formerly surrounded unmarried sex, which has con-
tributed to increasing teenage pregnancy and abortion.

Policymakers should be conscious of the fact that treating
the results of irresponsible behavior as merely social prob-
lems can weaken cultural taboos that have discouraged
such conduct throughout the history of civilization.
Policymakers should also realize that every change in the
law carries a normative message, which may or may not
square with the intention of the policymaker. Accordingly,
policymakers ought to consider changes to the law with
the normative effect in mind, and not just the intent alone.

5) Are the grounds for consideration of change in the law

related to marriage rational and balanced/ Does the change
potentially privilege one exception or case at the expense of
society as a whole?

The law has powerful symbolic properties. In a democratic
society, the public views the law as a manifestation of the
collective will. When that collective will is expressed,
“friends and enemies alike seem to make for the bandwag-
on.”% Special interest groups understand this and often
attempt to gain social acceptance for practices and lifestyles
at odds with the mainstream culture by winning victories
in the political or judicial arena.

When exceptions to the normative message of legal sup-
port for family stability become the pattern for legal
adjustments in family law, it becomes difficult to maintain
the social expectation that family life is to be respected
and upheld. Family law should not be changed merely in
order to gain social acceptance for formerly unacceptable
practices and lifestyles. Changes in family law are appro-
priate when they encourage adherence to time-honored
values, such as family loyalty, group responsibility, and
mutual respect.

Conclusion
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In any society, the laws that are created put forward a view
of the moral order that ought to prevail within that society and
directive standards that individuals are supposed to abide by
in their own conduct and relationships. While it is certainly
possible to disagree with the social and moral perspective that
is promoted by the law within a given culture or society, it is
nevertheless true that the law in any culture or society still rep-
resents an attempt to promote normative values that under-
gird a moral view of the world. The law thus functions as a
tool of social and moral persuasion. Many of the ideas and ide-
ologies that have swept through our culture and family life in
the twentieth century challenge the normative values of the
past. Some philosophies have taken issue with the idea of law
as the symbol of those values and norms that foster public
virtue, and thus we have taken consideration of the normative
value of law out of our public policy initiatives and legislative
efforts. Indeed, very often we confront the question posed at
the beginning of this paper—whether the normative element
of law ought to be considered at all.

When we consider this question as it relates to the funda-
mental relations in human existence, marriage, and family life,
we might do well to consider the following remembrance:

The spirit of emancipation has . . . touched deep nerves of
truth [but it also reflects] the blind side of our age. [We are
witnessing] the transformation of our society from one
that strengthens the bonds between people to one that, at
best, is indifferent to them. . .. We are coming to look upon
life as a lone adventure, a great personal odyssey, but we
seem to be carrying it to such an extreme that if each of us
is an Odysseus, he is an Odysseus with no Telemachus to
pursue him, with no Ithaca to long for, with no Penelope
to return to—an Odysseus on a journey that has been ren-
dered pointless by becoming limitless.5*

The driving metaphor of the modern age has become the
individual quest, the striving freedom of the lone soul, but
we must not forget that to preserve freedom we must prepare
ourselves for freedom. And it is within the limits of the home,
the family, and the marital union, all reflected in the law, that
we learn those boundaries and commitments that make gen-
uine freedom and human happiness possible.
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