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Introduction

The last half of the past century has manufactured more
social change than perhaps any other period in world history.
Modifications of social machinery are swiftly affecting all
aspects of life, particularly the natural family: motherhood,
fatherhood, and childhood. While there are many causes
for the breathtaking speed of these modern developments, I
would like to focus on one particular engine for social revolu-
tion: the unprecedented, rapid development of international
law. Conferences sponsored by the UN system are promul-
gating norms that dramatically alter the natural family.
Whether much of this social experimentation is sound, how-
ever, is questionable. Solid empirical evidence supports the
conclusion that the long-established and natural institutions
of marriage, family, motherhood, fatherhood, and childhood
are essential to the social health of men, women, and par-
ticularly children. Moreover, social science evidence demon-
strates that, as societies around the world depart from these
natural norms, the family—and our children—are becoming
increasingly fragile. Furthermore, and quite unfortunately,
some well intentioned international tinkering actually may
be hastening the world’s growing social fragility.

International Law and National Policy

In the last decade, the United Nations System has assumed
a major new role: that of world policymaker. Recent confer-
ences, including the Special Session on Children, the Second
World Assembly on Aging, and the upcoming World Summit
on Sustainable Development, are influential, norm-setting
events.! Moreover, the declarations flowing from these meet-
ings are playing a growing role in shaping and solidifying
the content of enforceable international law. UN conference
declarations now establish not only international, but also
national, policy.

This is not the time or place for a tedious legal lecture on
the various methods by which the United Nations is achiev-
ing growing dominance in the creation of international and
national law. What is important to understand, for purposes
of my present remarks, is that international law matters a
great deal. It matters because modern international law now
deals not only with the obligations of states, but with the
rights of individuals, including children.?

Customary international law, moreover, is beginning to
play an increasingly important role in shaping the rights
of citizens throughout the world. It once required centuries
to create international customary law, because that law was

developed through the uniform and consistent practice of
nation states over time.> More recently, however, some legal
scholars have begun to argue that international customary
law may be developed, at least in significant part, by the
mere repetition of legal language at UN conferences. As a
leading international scholar has asserted, negotiated lan-
guage “repeated by and acquiesced in by sufficient numbers
with sufficient frequency, eventually attain[s] the status of
law.”* Some scholars have even argued that the negotiation
of international conference agreements, such as the World
Summit on Sustainable Development, to be finalized next
month in Johannesburg, may in some instances create instant
customary international law.> This argument, at present, is
controversial. But, whether or not the doctrine is sound, aca-
demic discussion of instant customary law demonstrates at
a minimum that international law can be dramatically influ-
enced by purportedly nonbinding instruments, and without
the passage of much time.

This is a momentous and troubling new development.
Customary law is binding upon states, often whether or not
they agree with a particular customary norm.® As a result,
even technically nonbinding UN Conference Declarations,
such as the recent document “A World Fit for Children,”
can become binding if the language in those documents is
repeated at future conferences, thereby crystallizing emerg-
ing rules of international law.”

Accordingly, individuals and groups interested in protect-
ing (among other things) the rights and prerogatives of the
family—including the innocence of childhood—must pay
increasing attention, not only to treaties, but to international
conference declarations and the ongoing review and imple-
mentation of those conference declarations.

International Law and the Natural Family

Until relatively recently, the concepts of “marriage,” “fam-
ily” and even “children’s rights” were not commonly linked
with the notion of “international law.” Family and marital
law presented issues so closely tied to unique cultural and
religious norms that the international community did not
undertake any real efforts to regulate marriage and family
issues on an international scale. Nevertheless, the Universal
Declaration of Human Rights,® as well as numerous other
UN treaties, announce (or at least recognize) the importance
and centrality of marriage and family to human civilization.’
Moreover, human rights issues have become an increasingly
important topic of discussion at international conferences.
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Perhaps because of the confluence of these two factors—that
is, the existence of “family” and “marriage” language in
international agreements and the growing importance of
human rights rhetoric—marital and family structures have
recently become the centerpiece of discussions at interna-
tional conferences.!

As a result of this discourse, there has been a curious
new development. In order to improve the social and politi-
cal standing of women—goals that, in themselves, are quite
laudable—international law has become unusually hostile to
long-standing notions of marriage, the natural family, and
the rearing of children. As a consequence, marriage, mother-
hood, fatherhood, and childhood often have been presented
as cultural and economic “problems” that demand immedi-
ate “solutions.”

The “solutions” have tended to focus on two initiatives.
First, and perhaps most prominently, there has been a major
effort to liberate women from the burdens of childbearing
by demanding international access to abortion. The second
major drive has involved deconstruction of the natural fam-
ily. This deconstruction proceeds in four steps: i) assertions
that religious faith is irrelevant or dangerous, ii) attacks on
parental authority, iii) claims that there is nothing unique
about the union between a man and a woman, and finally,
iv) the submission that children should be granted broad
autonomy rights. These “solutions”—to the extent they are
eventually accorded the deference due customary interna-
tional law—could radically restructure domestic law around
the world. I will briefly discuss a few examples from each
area of concern.

I start with the unyielding attempt to force all nations
to provide access to abortion on demand. A clear example
of this international initiative comes from the Committee
charged with interpreting the Convention on the Elimination
of All Forms of Discrimination Against Women, or CEDAW.
The CEDAW Committee routinely criticizes governments for
limiting abortion—even though abortion is nowhere men-
tioned as a right in the convention itself.! The committee
also labels motherhood as a mere “stereotype” that holds
women back.!? When countries have attempted to follow the
admonition in the Universal Declaration of Human Rights
that motherhood (and the correlative right of childbearing)
deserve special protection and care, the CEDAW Committee
has complained that these efforts are “paternalistic,” o1, even
worse, that encouraging motherhood discourages women
from seeking greater fulfillment in paid work." For example,
the committee admonished Armenia to “use the education
system and electronic media to combat the traditional stereo-
type of women ‘in the noble role of mother.””*

Once beyond abortion, modern social theorists and their
supportive NGOs turn their attentions to the deconstruction
of—or, more simply, redefinition of—the natural family. This

deconstruction of the natural family commences (as noted
above) with attacks upon faith and religion. The CEDAW
Committee, again, is a good example of the approach of some
within the modern international community. The committee
frequently takes aim at religion and culture, expressing the
view that “cultural and religious values cannot be allowed
to undermine the universality of women’s rights.”*> The
committee, in fact, was so bold as to pronounce that “[i]Jn
all countries, [one of] the most significant factors inhibit-
ing women’s ability to participate in public life have been
the cultural framework of values and religious beliefs.”® The
committee concluded that “[t]rue gender equality [does] not
allow for varying interpretations of obligations under inter-
national legal norms depending on internal religious rules,
traditions and customs.”"” The committee, in fact, has gone
so far as to instruct Muslim nations that they must read the
Holy Qur’an in ways that will better comply with modern
social trends.'

The attack on the natural family is also furthered by an
often obstinate refusal to recognize that the family and par-
ents play a vital role in child-rearing and culture-building.
Even though study after study shows that the weakening
of parents’ supervisory roles, even more surely than pov-
erty, leads to serious dysfunctions such as crime, the UN’s
Committee on the Rights of the Child interprets the Conven-
tion on the Rights of the Child in ways that intrude on and
weaken the parent-child relationship. The committee views
the child as a miniature adult, with rights to privacy, free-
dom of expression, and freedom to decide what he or she will
learn, even against parents’” wishes.?

The attack on the natural family that is the most difficult
to address (primarily because any reasoned discourse is
almost immediately dismissed as “phobic” or “insensitive”)
is the modern assertion that there is nothing unique about the
relationship between a man and a woman; instead, that there
are “various forms of the family.” On one level such language
is absolutely correct. The family has always included single-
parent households, households involving stepchildren, and
those embracing aunts, uncles, grandparents, and other
inter-generational relationships. But the modern assertion is
much more expansive: it is nothing less than the claim that
the very concept of “family” has nothing to do with child-
bearing or procreation. So understood, any two men or any
two women—or any group at all—can claim equal status as
a “family.” Such a claim can succeed, however, only if the
international community is willing to completely separate
society’s vital interest in reproduction—that is, in the bear-
ing and rearing of children?—from the concept of family.
This severance of reproduction from the concept of family is
fraught with profound difficulties.

The severance of family life from reproduction has signifi-
cantlegal, sociological, moral, and philosophical consequences
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that have been discussed by, among others, Professors Robert
George and Gerard Bradley,? and Hadley Arkes.”> According
to these scholars, heterosexual relationships (and, in par-
ticular, marital relationships) differ significantly from other
possible sexual acts. Sexual relations between a man and a
woman bound in marriage are described as “an intrinsic
(or . .. “basic’) human good.”? This is due, in large part, to
the fact that a natural marital relationship has the biological
potential for reproduction. Indeed, stripped of this reproduc-
tive potential, sexual relationships become nothing more than
mutually agreeable physical sensations.

One need not dispute that mutually agreeable physical
sensations can have emotional, mental, and physical over-
tones. Such stimulation may be the result of, or perhaps
result in, intense attachments to a sexual partner. One need
not deny—nor do I deny—that homosexual couples often
have relationships founded on affection and devotion for
each other. I am not, in short, “homophobic” as some would
claim. Nevertheless, absent any relation to procreation, the
sexual act is reduced to a purely sensory experience (whether
the sensation is physical, mental, or emotional).?

At this point, some might argue that if the natural family
exists to further society’s procreative imperative, why should
infertile heterosexual unions fit within the definition of fam-
ily? The argument, however, is wide of the mark. The natural
family, unlike any other sexual relationship, furthers society’s
profound interest in the only sexual relationship that has the
biological potential for reproduction: union between a man
and a woman.

Procreation within the natural family unit requires a cou-
pling between the two sexes. Sexual relations between a man
and a woman, therefore, even if infertile, fundamentally dif-
fer from homosexual couplings. Homosexual couplings do
not have the biological potential for reproduction: children
are possible only by means of legal intervention (e.g., adop-
tion) or medical technology (e.g., artificial insemination).
Accordingly, and by their very nature, sexual relationships
between a man and a woman—even if infertile—differ in
kind from couplings between individuals of the same sex:
heterosexual couplings in general have the biological poten-
tial for reproduction; homosexual couplings always do not.
This potential procreative power is the basis for society’s
compelling interest in preferring potentially procreative rela-
tionships over relationships founded primarily upon mutu-
ally agreeable physical (or emotional) sensation.”

The institution of the natural family, therefore, furthers not
mere sensory experience, but society’s “very . . . survival.”?
Moreover, the law has never been ignorant of the vital
distinction between sexual practices and procreation. And
international law, for its part, must take cognizance of this
biologically obvious distinction. International decision mak-
ing, because it purports to affect the lives of all people, must

be grounded in both principle and reason. When it comes to
a worldwide definition of the family, the undeniable and well
grounded principle that has guided mankind for generations
is straightforward: there is a fundamental difference between
procreative sexuality and nonprocreative sexuality.

Reproduction is the only human act for which the two
genders undisputably require the other. A woman can do
everything in her life without a man, except reproduce. Vice
versa for a man. Thus, the sexuality that unites a man and a
woman is unique in kind. This uniqueness, in fact, is the very
basis of the religious, historical, and metaphysical notion that
“marriage” indeed joins two flesh in one.”

Furthermore, should international law abandon the prin-
ciple that reproductive sex has a unique role, we will be left
with no basis upon which to draw principled distinctions
between sexual relations that are harmful to individuals
and/or society and relations that are beneficial. In fact, the
same arguments that would seemingly require international
protection for same-sex marriage would also require inter-
national protection for any consensual sexual practice. After
all, once the principled line of procreation is abandoned,
we are left with nothing more than sex as a purely sensory
experience. The purely sensory experience cherished by any
given sexual partnership will be no more or less precious
than the purely sensory experience valued by another sexual
partnership, no matter how socially repugnant. Should the
international community depart from the established defini-
tion of the natural family, there will be little, if any, principled
ground upon which to deny familial status to any and all
consensual sexual groupings—even those involving sexual
intimacy with children.?

The fourth approach often used to undermine the vital
role of the natural family is to separate the child from the
family by “reinventing” the child as an “autonomous rights
bearer” free (to one degree or another) from parental control,
guidance, and support. One of the principal tools used to
achieve this result is the Convention on the Rights of the
Child, or CRC. The CRC, cited as the centerpiece for the
“rights-based approach” at the Special Session on Children,
represents an international attempt to ensure children’s
well-being. This is a laudable goal, and one that is repeated
in the preamble to the convention. The preamble emphasizes

”ou ”ou

children’s rights to “special care,” “assistance,” “protection,”
“safeguards,” and “consideration.” However, after reciting
the vital special care, assistance, and protection that children
must be accorded, the convention veers off in a question-
able direction by granting, not protective rights for children,
but autonomy rights that may actually harm rather than
strengthen children.

Prior to the adoption of the Convention on the Rights of
the Child, no legal system in the world granted autonomy

rights to children. The convention, however, does just that.




86

WORLD FAMILY POLICY FORUM 2002

The convention, beyond question, is well intentioned. But,
its sweeping and unprecedented creation of autonomy rights
for children may, in the long run, threaten children’s well
being. As Peter Neubauer has stated, “Children who are
pushed into adult experience[s] do not become precociously
mature. On the contrary, they cling to childhood longer, per-
haps all their lives.”?

Two of the most potentially harmful autonomy provi-
sions contained in the convention are the right to privacy
and the right to free speech and association. CRC Article 16
states, “[N]o child shall be subjected to arbitrary or unlawful
interference with his or her privacy, family, home or corre-
spondence.” Given the growing complexity of privacy laws,
this sweeping grant could cause problems for parents and
schools who wish to control children’s access to, among other
things, pornography on the Internet. By preventing “unlaw-
ful interference” with a child’s “privacy,” CRC Article 16
could place even the basic ability to discipline and monitor
children—activities necessary for effective parenting—into
serious doubt.

An even greater risk is that the CRC’s language might
be construed to support sexual freedom for children. Some
supporters believe that CRC Article 16 grants the same right
to “protections for procreation and abortion decision-mak-
ing” as those that are afforded to adults.*® Hence, there will
continue to be a heated debate at UN Conferences about
granting sexual autonomy and abortion rights to children,
a position that oddly enough is supported by the same indi-
viduals that one might expect to decry the sexual abuse of
children.®* Such heated ideological battles, however, should
not lose sight of the reality that most child development
experts have long believed that “adolescent sexual activity
is . . . unhealthy for children—emotionally, psychologically,
spiritually, and physically.”*

Article 13 of the CRC also grants children the right to
“receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of the child’s
choice.”® The language of this article does little to recognize
the dangers of obscenity and child pornography. Far too
many supposed experts in today’s world are likely to believe
that pornography, and even unrestrained sexuality, are
good for children.* Given the broadly worded language of
CRC article 13, the ability of parents and other caregivers to
restrain children’s access to potentially harmful sexual prac-
tices and harmful pornographic materials is in doubt.

As Professor Bruce Hafen has cogently noted, until the
CRC, legal systems in the world limited “children’s auton-
omy in the short run in order to maximize their develop-
ment of actual autonomy in the long run.”* This approach,
he notes, “encourages development of the personal com-
petence needed to produce an ongoing democratic society

comprised of persons capable of autonomous and respon-
sible action.”* But, to “short-circuit this process by legally
granting—rather than actually teaching—autonomous
capacity to children ignores the realities of education and
child development to the point of abandoning children to a

mere illusion of real autonomy.”%

The Importance of the Natural Family to Human Rights
and Social Ecology

The discussion to this point should make two points
clear: 1) the international legal system is gaining consider-
able clout in establishing norms that, by various means,
including the development of customary law, may one
day become enforceable international law; and 2) some of
these new norms are being used to destroy innocent life
and deconstruct the family. These two points, in turn, raise
questions regarding the effect these newly articulated norms
might have on global society.

A careful review of available social scientific evidence
suggests that the world community should be exceptionally
cautious in adopting and implementing the norms discussed
above. Policy proposals that denigrate the importance of
motherhood and childbearing, that undermine the natural
family, and that erode the long-established rule that children
need protection, not autonomy rights, have an incremental
but inevitable effect: they tend to undermine social well
being, particularly for children.

The disintegration of the family unit is having a profoundly
negative impact on children. Social science data demonstrates
two nearly incontestable conclusions: 1) stable, natural mari-
tal structures provide profound benefits for men, women,
and children; and 2) the breakdown of stable, natural marital
structures impose significant social costs upon individuals,
children, and society at large. These realities suggest that if
we truly want a stable social ecology, the world community
should strengthen the historic role of the natural family in
nurturing, strengthening, and educating their children.

The Benefits of the Natural Family for Children

Marriage, as it has been conceived of and practiced for
centuries, has marked benefits for marital partners and their
offspring.®

Married people are generally healthier; they live longer,
earn more, have better mental health and better sex lives, and
are happier than their unmarried counterparts. Furthermore,
married individuals have lower rates of suicide, fatal acci-
dents, acute and chronic illnesses, alcoholism, and depres-
sion than other people.”

These benefits flow not just to the adult partners of a sta-
ble marriage. A growing body of research shows that natural,
heterosexual marriage has significant benefits for children.

According to one scholar, the natural family is “by far the
most emotionally stable and economically secure arrange-
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ment for child rearing.”** Recent research, moreover, indi-
cates that, for children, nothing compares to a solid, stable
marriage between their biological parents.*!

Natural marriage supports children’s education. Studies
consistently show that children in an intact natural family
are significantly less likely to drop out of high school than
children in a one parent family.2

Natural marriage minimizes the likelihood of poverty.
Studies also show that children raised outside marriage are
more likely to be raised in poor economic conditions.*

Natural marriage aids in crime prevention. Recent stud-
ies emphasize the critical role dual-parenting plays if chil-
dren are to become law-abiding citizens. As one researcher
noted, “the single most important factor in determining if a
male will end up incarcerated later in life is . . . whether or
not he has a father in the home.”* The mother-child relation-
ship is equally important. “As mothers spend less time with
infants and toddlers . . . the boys’ developing brains, and thus
their behavioral systems, are affected.”* Children without
this crucial early bonding are “more likely to start out on a
path of later narcissism and out-of-control behavior as [they]
compensate for [the] early deprivation.”*

Natural marriage supports healthy socialization. The
natural family also appears to be an unequaled institution
for fostering healthy socialization. Young women from
single-parent households are more likely to give birth out of
wedlock, and young adults are more likely to be out of both
school and the labor force.”

In sum, if we want a stable social ecology, society has a
compelling interest in promoting and preferring the stable
natural family in order to protect future generations. Any
breakdown in the importance placed upon the family
impairs the social welfare of future generations.*

The Costs for Children of Destabilizing The Natural Family

There are growing signs of distress in society, including
poverty. There is “[m]uch . . . debate about the growing gap
between rich and poor. . . . Analysis of social science litera-
ture demonstrates that the root cause of poverty and income
disparity is linked undeniably to the presence or absence of
marriage. A broken family earns less and experiences lower
levels of educational achievement. Worse, it passes the pros-
pect of meager incomes and family instability on to [its] chil-
dren, making the effects intergenerational.”#

As demonstrated above, “[r]esearch has documented
that natural family structures benefit nearly every aspect
of children’s well being. This includes greater educational
opportunities, better emotional and physical health, less
substance abuse, and lower incidences of early sexual activ-
ity for girls, and less delinquency for boys.”* In the United
States, 50 percent of children who live with a single mother
live in poverty; by contrast, only 10 percent of children resid-
ing in two-parent homes live below the poverty level.”!

But more than education, emotional health and poverty
is at stake. The very safety and lives of women and children
depend upon marital stability. A groundbreaking survey of
scientific literature performed by Dr. David Popenoe and
Dr. Barbara Dafoe Whitehead found that cohabiting, unmar-
ried women “are more likely than married women to suffer

physical and sexual abuse.”*?

The consequences of cohabita-
tion are even more serious for children. Doctors Popenoe and

Whitehead conclude:

The most unsafe of all family environments for children is
that in which the mother is living with someone other than
the child’s biological father. This is the environment for the
majority of children in cohabiting couple households.®

In short, stable marital unions promote the health, safety,
and social progress of women, men, and children. Unstable
marital relations promote poverty, crime, abuse, and social
disintegration. These realities, moreover, are particularly
acute for women and children. While the assault on the
natural family in large part has been championed by orga-
nizations who purportedly seek the betterment of women
and children, their efforts (as shown above) have not always
actually improved the lives of women and children. Modern
activists would do well to heed the fact that “the family as
an institution exists to give legal protection to the mother-
child unit and to ensure that adequate economic resources
are passed from the parents to allow the children to grow up
to be viable adults.”>*

Conclusion

What is the import of my fairly wide-ranging remarks?
I will offer a word of caution and make a plea for help.
First, a word of caution. While working to improve social
mobility and cultural progress, particularly for children, the
international community would do well to avoid the social
costs now flowing from the modern marital and sexual revo-
lution. As Professor Maria Sophia Aguirre has noted, “The
disruption of the family has had serious and high social
welfare costs.”

Second, I plead for your help. The threats facing men,
women, children and the family do not face one faith,
country, or culture alone. All religious faiths, all cultures,
and all countries must stand together to combat the erosion
of morality and the family. All nations must take their role
in crafting international conference agreements very seri-
ously. All too often, nations sign UN agreements only to
“appease popular or ‘politically correct’ sentiment.”* Such
an approach to the negotiation and finalization of interna-
tional declarations is unwise.

Virtually every UN conference addresses contentious pro-
visions regarding the role of the natural family, childhood
autonomy, and children’s sexual rights. As these provisions
are negotiated, the words that are used and the norms that
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are created may become legally binding in the very near
future. Each internationally negotiated document builds
upon language used and objectives sought in preceding con-
ferences and as a result forms an important link in a chain
that inevitably encircles the international community.”

The nations of the world must carefully consider the nat-
ural family and children’s rights language they incorporate
into an international declaration. Language may be merely
a recommendation today, but that same language may be
binding tomorrow. The world community, in negotiating
documents that affect the world’s social ecology, must be
certain that the phrases it uses, the rules it creates, and the
lessons that it teaches uplift rather than degrade the world’s
most important resource: our children.
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